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Abstract

Italian and the U.S. rules relating to workplace employee representation are
radically different, as they originated in diverse historical and social contexts.
In this sense, the Fiat-Chrysler case marks a paradigmatic example of the is-
sues arising from the attempt of a global employer to set the same working
conditions throughout the whole group, notwithstanding the different legal
framework in the countries where its national branches (Fiat and Chrysler) are
located. Fiat had to counter the harsh opposition of one of the main Italian
unions, which led to several disputes and, ultimately, to the amendment of
the Italian law provisions on employee representation by the Constitutional
Court. Chrysler’s employees had to accept severe cuts in their salary and the
other significant concessions agreed by their exclusive union representative
(UAW), as the only alternative to company liquidation. While comparing the
rules in the matter of union representation in the two countries, the author
examines labor law reform proposals in both countries’ industrial relations
systems and, more broadly, the role of unions and collective bargaining in
the current era.

I. Introduction

Any comparison between Italian and US labor institutions is an ambitious and
risky task indeed. Following Otto Kahn Freund’s seminal lesson', we cannot
avoid recognizing that the two industrial relations systems at stake have their
origins in utterly different historical and social contexts and they are molded
by two business environments based on radically divergent rules and values?.
Furthermore, things get even more complicated when the scope of comparison
is the statutory employee representation at the workplace, a matter deeply rooted
in each country’s tradition.
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Nonetheless, the recent Fiat/Chrysler case provides an
appealing or even irresistible occasion for undertaking such
a complicated effort. Apart from the delicate corporate law
aspects involved in the takeover and subsequent merger
between the Italian and the US automotive companies, the
case raises an intense debate in both Italian and to a lesser
extent US industrial relations discourse on the future of
collective bargaining at the workplace and, more specifi-
cally, on its main actors and procedures.

Italy is searching for a statutory model that may give
certainty to both employers and employees on the selection
of the management interlocutors, notwithstanding the
fact that collective bargaining negotiations are conducted
more at sectoral level than at the company or plant level.

The US is facing a dramatic decline in union density and
a general reduction of bargaining activities at the company
and plant level, where negotiations have historically taken
place almost exclusively.

Yet, Italy, originally based on a pluralistic system of
union representation organized at “peak” (cross-sectoral
and sectoral) levels, has recently started to move towards
the decentralization of collective bargaining. This makes it
necessary to govern the pluralistic process at the company
or plant level to more effectively face the challenges of
global competition and economic crisis.

In this sense, the Fiat case, as depicted in the follow-
ing section II, played the role, not only of “trigger event”
(as analyzed in section III), but also of “mirror” of the
changes ultimately undergone by the Italian industrial
relations framework. Not by chance, as emerging at the
end of section III, very authoritative voices in the Italian
scenario (Italian Prime Minister Matteo Renzi and Sergio
Marchionne, prominent CEO of “Fiat/Chrysler”) now
endorse the enactment of solutions based on the exclusivity
principle in union representation in lieu of the traditional
pluralistic model. Conversely, as illustrated in section IV,
US scholars have been examining for decades whether
a system based on a pluralistic or cooperative pattern
might regenerate a collective labor structure founded on
the exclusivity principle, which has apparently “ossified”
since 1935 NLRA®.

The major differences between the two models consti-
tute a valid reason for a comparative inquiry, if we consider
the common urges to face global market competition,
the transformation in economic activities (and, broadly,
in society) which occurred after the early establishment
of the two models. In the concluding section V, the com-
parative analysis will be the starting point of the Author’s
attempt to develop his argument on the grounds, values
and institutions the “new” industrial relations in the two
countries might be (re)founded upon.
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ll. The case of Fiat/Chrysler:

a "global” company and its
challenge to National industrial
relation systems

Italian industrial relations scholars started referring to a
“Fiat-case” earlier than and independently from the recent
merger with Chrysler. They generally used this expres-
sion to designate the aggressive bargaining strategy of the
company’s management in corporate transactions as well

as in labor relations®.

The clock has to be turned back to June 2004, when Fiat,
which had been struggling for decades and had benefitted
several times from the assistance of State’s Car Allowance
Rebate Program, was very close to collapse®. At that time,
Sergio Marchionne, an Italian-Canadian Manager, took
office as CEO of Fiat and was handed command by the
Agnelli Family (the main shareholders of the company)
subject to three basic commitments: 1) do not sell; 2) do
not nationalize; 3) do not undergo bankruptcy®.

What followed was an intense reorganization activity
at Fiat plants in Italy, involving plant closings, collective
and individual layoffs and retirement incentives. Not-
withstanding these efforts, the conditions of the company
did not consistently improve. Yet, as a clear display of
the company’s critical position (and its dubious value on
the market), it is worth mentioning the disbursement of
1.55 billion dollars undergone in February 2005 by GM
to merely contract out a putr — N.B.: not a call! — buyout
option that had been negotiated in favor of Fiat in a previ-
ous joint venture agreement in 2000.

Across the Atlantic Ocean, Chrysler faced its most
dramatic turmoil in the period 2006-2008, along with its
main competitors in the American auto sector’. At first,
in May 2007 the company was sold by the German firm
Daimler, who had purchased it in 1998 for 36 billion
dollars, to Cerberus Capital Fund for only 7.4 billion
dollars®. Then, in 2008, at the end of the Bush Administra-
tion, Chrysler benefitted from taxpayers’ money, and one
year later, at the beginning of the Obama Administration
(which could not afford — also under the political point of
view — a “false start” with the liquidation of a traditional
US company in one core auto sector and the consequences
in terms of mass job losses), it still needed another bailout
by US and Canadian Governments, in the absence of
credible takeovers by a competitor®.

In brief, at the turning point of March 2009, both
Fiat and Chrysler were severely impacted by the crisis
(prolonged for Fiat and more contingent for Chrysler™,
together with the other two firms of the “Detroit 3”, Ford
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and GM") and they both urged a “survival plan” in the
highly competitive global context. If already in January
2009 an initial agreement between Fiat and Chrysler es-
tablished an alliance and common strategy, it was in March
2009 that Chrysler’s debt stake seemed to let no other way-
out than company liquidation. But, on 30" March 2009,
the Obama Administration, while providing a new loan,
decided to give a final deadline of just one month to find
a way to sell the company and thus to avoid liquidation,
under the conditions of repayment of the public loans.
This choice by the Obama Administration was followed
by the filing of a Chapter 11 reorganization procedure by
Chrysler to get rid of “bad assets” and thus raise its “ap-
peal” to an eventual purchaser. Early in April 2009 a rapid
and intense negotiation started among several actors: the
team of Chrysler’s creditors, Chrysler’s management, the
employee trust VEBA', which had previously converted
its enormous credit for medical expenses in (the majority
of) company’s equity', the exclusive union representa-
tive at Chrysler (United Automobile Workers — UAW),
management of the prospective buyer Fiat and the “Auto
Task Force” of the US Government'.

The subsequent collective agreement negotiated in
late April 2009 by the team of Chrysler’s future CEO
Sergio Marchionne and UAW representatives contained
severe concessions by the union, in terms of both salary
and working conditions'. Still, all the parties involved
knew that it was the necessary step towards the corporate
agreement formalizing the new alliance, which was signed
on 10" June 2009 and was the first, fundamental stage
of Fiat-Chrysler as a new integrated group, established
in Amsterdam, fiscally seated in London and listed on
the New York Stock Exchange and on Borsa Italiana'®.
If it was later possible to complete the operation with
the final takeover of Chrysler by Fiat (in exchange of
technology and capability transfer, more than monetary
price), occurring on 21* June 2011, when Fiat advanced
to 53.5% of Chrysler’s share capitalw, it was also due to
the union role in the whole procedure, which was crucial
and controversial at the same time. As clearly appears
by the feeling of both relief and consternation affecting
UAW’s then President, Ron Gettelfinger, at the moment
of signing the agreement, he was well aware of the sacri-
fices required to Chrysler’s employees by the company’s
overhaul plan, in terms of loss of many of the protective
elements which had over decades become the hallmarks
of “Detroit Contract”™®.

Not by chance, only one year later, in 2010 the newly-
elected President of the UAW, Bob King, during a public
speech at the Center of Automotive Research Conference,
stressed a shift of the union approach and function during
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the “Fiat/Chrysler” negotiation. He sought a sharp break
between 20 century and 21* century unionism'?, marking
a challenge for bolstering or even “reinventing” unionism
consisting in a new form of collaboration with the employ-
ers, which were no longer seen as “adversaries or enemies”,
but now as “partners in innovation and qmz/ity”zo, in a
context of “respect, shared goals, and a common mission”®.

However, in view of further remarks, it is immediately
worth mentioning that this new “partnership” did not
imply any involvement of the union in the governance
of the new corporate entity. In fact, the union’s right to
appoint one of the nine members of the board of direc-
tors did not grant a significant voice in the management
of the company, nor did VEBA’s equity in Chrysler allow
any voting right??. On the contrary, the agreement tended
to align the interests of the company and the workforce,
with a further space for variable salary wage forms that
could tie employee income to labor productivity and
firm’s profits. This was surely a breakpoint in UAW’s bar-
gaining policy in the auto sector, but the (unavoidable?)
“gamble” of UAW on Fiat’s takeover plan revealed itself
in hindsight successful, at least in economic terms. When
the debt with American and Canadian Governments was
entirely refunded in 2011 and the company marked 116
million profits®®, Chrysler employees were immediately
compensated in terms of additional salary and further
improvement of working and economic conditions were
then negotiated in a new Chrysler/UAW agreement in
October 20114,

Across the Atlantic Ocean, when Chrysler and Fiat were
negotiating the merger and Chrysler employees undertook
the sacrifice of severe concessions, the situation was not
static nor plain either. In spring 2010, company manage-
ment presented the ambitious plan “Fabbrica Italia”, aimed
at doubling the production of cars in Italy. The strategy
was approached with concern by the three main Italian
unions (CIGL, CISL and UIL), who warned that the
new systems of work organization (“WCM-ErgoUas”),
based on a high degree of flexibility and on the avoidance
of stoppage in the production (e.g., strike in breach of
peace obligation, cases of excessive or suspect absences)
could severely affect the overall employee working condi-
tions as well as the industrial relations in the company?®.
In brief, the idea of Fiat was to extend to whole group
the same labor methods, based on the innovative World
Class Manufacturing and Ergo-UAS, without altering
the basic remuneration structure, which, on the contrary,
would have further benefitted from company productiv-
ity improvements. Significantly, unlike the concessions
in the Chrysler agreements in 2009, the key issues in the
negotiations on Fiat plants were the union (and employee)
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responsibility clauses and the derogations to the working
hours, breaks and overtime set out by the metalworking
industrial sectoral agreement®.

As of June 2010, during an intense discussion at the
Ministry of Labor in Rome, the front of Italian major
union Federations (the “trio” CGIL, CISL and UIL) and
their Sectoral Branches (CGIL/FIOM, CISL/FIM and
UIL/UILM) all of a sudden split. Before the ultimatum
“sign or leave”?’, Fiat and only two of the three main Ital-
ian unions (CISL/FIM and UIL/UILM) entered into 15"
June 2010 Pomigliano agreement, regulating the work-
ing conditions at the Fiat plant in Pomigliano d’Arco®.
From that moment, CGIL and, mostly, FIOM/CIGL
began an intense dissenting campaign against company
management, featured by an extensive recourse to Labor
Courts as well as appearances on Italian Newspapers and
TV shows.

Like in a mirror game, the aggressive strategy of Fiat
implied the creation of a new company (Fabbrica Italia
Pomigliano) and the individual transfer of Pomigliano
plant employees to this new co®®. Tribunal of Torino
upheld the lawfulness of Pomigliano agreement and the
individual employee transfer, but it also ruled that prevent-
ing the dissenting union CGIL/FIOM from workplace
representation in the newco was an anti-union and unfair
conduce®®. Later, Tribunal of Rome held that the lack of
any CGIL/FIOM member in the overall 2093 hires by the
newco, motivated by the company with “zhe necessity of the
choice of employees that could share the choices of company
management”, was discriminatory and newco was ordered
to employ a certain amount of CGIL/FIOM members in
its whole workforce®'.

Subsequently, Fiat Group entered into four additional
agreements with CISL/FIM and UIL/UILM, on 23*
December 2010 for the Mirafiori Plant, on 29™ December
2010%* for the whole Fiat Group, a second Pomigliano
Agreement on 17 February 2011, and, ultimately, a simi-
lar agreement for the Carrozzeria Bertone Grugliasco Plant
on 4™ May 2011)*. Despite the opposition by CGIL/
FIOM, the employee ballots, called to “test” the employee
pulse on the agreements at stake, were finally approved by
the workforce, although with disparate proportions: a) Po-
migliano on 22 June 2010: 63% majority; b) Mirafiori on
14™ January 2011: 54% majority; c) Carrozzeria Bertone
Grugliasco on 3" May 2011: 93% majority. A few months
later, the ballot results became extremely relevant when
the 3" paragraph of Article 8 of Act 148 of 14™ September
2011 stipulated that “zhe provisions embedded in plant-level
collective agreements which were concluded before 28" June
2011 carried their effects to the whole workforce in so far as
they were approved by employee majority via ballot”**.
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Still, what attracts the attention of the observer is how
the Fiat case (as the Italian part of the Fiat/Chrysler case)
originated in the attempt by the company to develop an
alternative contractual system and to apply uniform work-
ing conditions throughout the whole, expanding the Fiat
Group. Unsurprisingly, the 29™ December Agreement was
labelled by the contracting parties as the “National-level”
collective agreement”, as sectoral collective agreements in
Italy are normally called, despite the fact that the agree-
ment at stake regulated the working conditions of only
Fiat employees®.

The “contractual strategy” of Fiat was certainly a break
with the tradition of Italian industrial relations, but it
did not induce any spillover effect in other companies in
the main employer association Confindustria. The most
striking and, afterwards, “systemic” consequences derived
from the lack of FIOM/CGIL:s signature on the collective
agreements at hand, which at first triggered the loss of the
dissenting union’s right to its statutory representation at
the workplace. This critically important argument as to
whether a union must sign a collective agreement to rep-
resent its members needs further elaboration and a brief
recap of the evolution of statutory employee representa-
tion in Italy.

lll. Statutory employee
representation at the workplace
in Italy

1. Preliminary remarks

Industrial relations in Italy have been featured, since the
end of WWII, by a mix of statutory and voluntary sources,
as well as by the longstanding issue of the lack of imple-
mentation of Article 39 of the Constitutional Charter on
union representation and collective activity. The latter
provision was enshrined in a democratic and pluralistic
Constitutional Charter following the fall of the Fascist
regime and its corporatist exclusive unionism®. Article
39 was aimed at granting, under paragraph 1, the basic
principle of freedom of union association and, at the same
time, at drawing up a system of collective labor law where
the unions had to provide themselves with a democratic
constitution and bylaws and to enroll on a specific State
register. Under these two conditions, unions, acting as
exclusive bargaining agents based on representing the larg-
est proportion of employees, would have been entitled to
conclude collective agreements with general (erga omnes)
effects, binding all workers and businesses operating in
the related industry branch®’.
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However, due the opposition by the Italian three main
union confederations (the — originally — communist
CIGL, the catholic CISL and the moderate UIL) to State
control and to any measurement of their “numbers” or
rates of support among workers, Italian industrial rela-
tions developed in the form of a pluralistic and adver-
sarial system that deviated from the scheme drawn by the
Constitution®®.

With regards to union representation at the workplace,
Article 19 of Act 300 of 20" May 1970 (the so-called
“Worker Statute”), in its original version®’, allowed, in
any establishment with more than 15 employees and
upon employee request, the right to install a Workplace
Representative Body (“RSA”: Rappresentanza Sindacale
Aziendale) and thus to enjoy the collective rights listed
under Title IIT of the Worker Statute. These rights were
limited to:

a) the most representative unions at the national level;

b) any other unions concluding the national or regional-

level agreements applied by the employer.

Whilst the criterion s#b a) was a clear promotion of the ac-
tivity of the Italian three main unions (CGIL, CISL, UIL),
letter sub b) was an opening to other unions that could
provide, by signing the collective agreement applied by
the employer, evidence of their representativeness among
workers. In this sense, the conclusion of an agreement
above the single-plant level could trace a link between
State selection (preference for the three “main” actors, .e.
the “Trio” unions) and the inter-union system, rewarding
the unions that were able to show their effective support
among workers with the right to workplace representa-
tion*?. Still, in the aftermath of the enactment of the
1970 Worker Statute, the two-tier statutory criterion of
representation thereby was challenged as unconstitutional
by minority unions, due to its favoring the three main
unions, against the pluralistic razio of Article 39 of the
Constitutional Charter. At first, the Constitutional Court
rejected the challenge to the evoked provision because
the system of representation was not limited to the most
representative unions at the national level. It was also
open to other unions, which could give evidence of their
representativeness by reaching collective agreements above
the single-plant level*'.

However, in the early ‘90s, during a period of divisive
conflict among the “Trio” unions, a first sign of the effect
of contingencies on the Court’s reasoning occurred. In fact,
the Court issued a warning to the Legislator, stressing the
necessity to re-think the criteria of union access to work-
place representation, due to “deep transformations in the
production and the following diversification of interests and
infighting between unions”**. No wonder that, during those
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times, the statutory system of representation was backed
up by a voluntary and alternative system, established
by a 1993 Cross-Sectoral Agreement, which entailed,
in companies falling under the scope of application of
the agreement®, the replacement of the “RSA” with a
new representative body, named “RSU” (Rappresentanza
Sindacale Unitaria), two thirds of which had to be ap-
pointed by the workers on an electoral (universal) basis,
while the remaining one third could be selected by the
“Trio” unions*.

The warning of the Court anticipated the promotion
by the minority unions of a popular referendum on Ar-
ticle 19 of the Worker Statute posing a choice between
two propositions:

a) the repeal of both the criteria of selection under Article
19 of the Worker Statute; or
b) the repeal of the sole criterion of “most representa-
tiveness” and the residual application of the criterion
under letter b) of Article 19 of the Worker Statute,
allowing unions which concluded and signed the
national, local or even enterprise-level collective
agreement(s) applied by the employer to enjoy work-
place representation rights.
The popular referendum took place on 11% June 1995
and resulted in majority support for the second proposi-
tion, which led to a version of Article 19 of the Worker
Statute based on the sole (revised) letter b) of the original
provision®. In the aftermath of the ballot, authoritative
scholars excluded that the outcome of the referendum
could significantly affect the previous system, in view of
the fact that the most representative unions (z.e. the “Trio”
unions) would have continued to jointly sign the collec-
tive agreements (and thus have all access to workplace
statutory rights)*®.

Yet new doubts on the constitutionality of the result-
ing criterion were raised, with regard to the meaning
of collective agreements” signing or “stipulation” as the
criterion for statutory workplace representation. In this
sense, in the following judgment No. 244/1996, the
Constitutional Court ruled that “union representativeness
does not derive from the employer contractual recognition,
but from the union capacity to impose itself on the employer
as contractual counterparly”“. Therefore, a mere adhesion
to an agreement negotiated by others could not be suffi-
cient to have access to statutory workplace representation,
which required “an active participation by the union in the
negotiation of a collective agreement providing an extensive
regulation of the working conditions” (whether at national,
local or enterprise-level). As remarked by Constitutional
Court, the “signature-only” criterion, resulting from the
1995 referendum, was still justified by the measurement
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of the union strength and based on its effective representa-
tiveness, notwithstanding the repeal of the criterion under
letter a) by the 1995 referendum?®.

However, in judgment No. 345/1996, the Court held
that the unions were potentially called to a cost-benefit
reasoning in their choice between agreeing on the con-
tent of the contract resulting from the negotiation (thus
enjoying workplace union rights), and disagreeing (thus
renouncing statutory union rights at the workplace).
Accordingly, this alternative did not violate the freedom
union association (protected under Article 39, paragraph
1 of the Constitution), but the choice whether to sign or
not was simply a free decision to be taken by the union,
evaluating, like any other contractor, the convenience of
any contractual arrangement*.

In relation to the latest formulation of Article 19 of
the Worker Statute, it is also possible to understand the
decision by Fiat to resign from the employer associa-
tion “Confindustria” and to establish the new company
Newco. In fact, the loss of workplace representation by
FIOM/CGIL in Fiat’s plants might have been among
the — intentional?®® — consequences of the stipulation
of “Fiat Agreements” without the union: since, as above
observed, Article 19 of the Worker Statute, after the
modification by the 1995 referendum, granted the pres-
ence of union representatives (RSA) only to unions that
“have concluded the agreement that is applied in the plant”.
Due to its refusal to sign “Fiat Agreements”, CGIL/
FIOM was no more apparently entitled to appoint any
workplace representative.

2. The path towards Constitutional
Court judgment No. 231/2013

The exclusion of FIOM/CGIL from workplace represen-
tation by Fiat was the “trigger event” and the first step to
the Constitutional Court judgment No. 231/2013. In
the series of complaints against the “anti-union” conduct
of the company before several merit courts across the
country (where Fiat Plants were located), FIOM/CGIL
claimed the right to workplace statutory representation.
The argument of the claimant was the following: if Article
19, par. 1 letter b) of the Worker Statute, as resulting from
the 1995 referendum, did not allow access to workplace
representation by a union that actively participated in
the bargaining process and freely chose not to sign an
agreement, then the statutory provision was inconsistent
with: a) Article 39 of the Italian Constitution in matter
of freedom of union association; and b) Article 3 of the
Constitution, due to the unreasonableness of the criterion
of selection for the access to statutory representation.
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The responses of the merit courts varied among three
different solutions:

a) Tribunal of Milano®' and Tribunal of Lecce™ rejected
the claim, because the wording of Article 19 of the
Worker Statute, as resulting from 1995 referendum,
was clear and the Constitutional Court had previously
rejected similar censures against the provision;

b) Tribunal of Napoli*® and Tribunal of Bologna>* upheld
the claim, stating that an adequate interpretation of
Article 19, par. 2 letter b) of the Worker Statute had to
extend rights of unions “stipulating the agreement” to
unions “taking part in the negotiation of the agreement’;

¢) Tribunal of Modena®®, Tribunal of Vercelli®® and
Tribunal of Torino®’ referred to the Constitutional
Court the question whether “Article 19, par. 1, letter
b) of the Worker Statute, as resulting from the 1995
referendum, was consistent with Arss. 2, 3, 39 of the
Italian Constitution...in the part where the statutory
provision granted the right to workplace representation to
unions who stipulated the collective contract and not to
those unions who took an active part in the negotiations
and freely decided not to agree on the final terms”.

According to the latter view, “the current wording of Article

19 of the Worker Statute seems anachronistic in the new

context of Italian industrial relations, considering the evolu-

tion of the normative and social framework”. Evidently, in
the opinion of merit courts s#b ¢), an active role in the
negotiation could be enough to give evidence of union’s
contractual power and, indirectly, representativeness. Con-
sequently, while the right to exercise “union activity at the
workplace” is conferred upon to any individual employee
by Article 14 of the Worker Statute®®, it was held unrea-
sonable to distinguish in view of allocating the access to
statutory workplace representation between unions who
decided to “sign” at the end of negotiations and those

(like CGIL/FIOM in the Fiat case) who refused to agree

on the final terms of a contract which, in their view, did

not fulfill employee interests. However, as underlined by

an authoritative scholar, the peculiarities of the Fiat case
were deeply influencing the constitutional scrutiny on

Article 19 of the Worker Statute. In brief, it seemed that

the Court was not only asked to rule on the provision

constitutionality, but also (or mostly) to play the role of
an “arbitrator” in the Fiat vs. CGIL/FIOM dispute®®.

3. The grounds of the unconstitutionality
verdict by Constitutional Court judgment
No. 231/2013

At first, in the landmark judgment No. 231/2013 of 23"
July, the Constitutional Court recalled the same Court’s
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precedents No. 244/1996 and No. 345/1996, where,
as already noted, all claims moved against Article 19
of the Worker Statute were rejected®®. However, in the
opinion of the Court, those precedents were “/inked to
a different context, which was featured by unity of action
among unions and by the joint stipulation of any collective
agreements, so that reasonably the signature of the collec-
tive agreement could play, according ro Article 19 of the
Worker Statute, the role of — the sole — criterion to measure
Union representativeness and thus to allocate the right to
workplace representation”.

Yet, the Court added, the selection criterion had to
be “updated’, in light of the rupture of union unity
of action in the context of the economic crisis, con-
sidering that collective action was no more directed
towards exacting better working conditions, but towards
avoiding job losses with eventual renunciation of em-
ployee rights (via “concession bargaining”). Hence, the
promotional soul of Article 19 of the Worker Statute,
aimed at granting workplace representation to the most
representative unions, was unreasonably undermined
by a rule which conditioned the access to workplace
employee representation upon the final conclusion of
a collective agreement which could eventually imply a
loss of worker rights. In such a case, as CGIL/FIOM
observed before merit courts, the union strength had to
be ascertained by its capacity to resist and not by its ad-
herence to counterparty’s proposal. In the Court’s view,
the exclusion from workplace representation of unions
(like CGIL in Fiat Plants) which were featured by an
effective support among the workforce, as revealed by
their active participation in the collective negotiations,
was an issue which could not be bypassed through a
mere “interpretative verdict’.

Still, it was not possible, due to the clear wording of
Article 19 of the Worker Statute, as resulting from the
1995 referendum, to hold that an active participation in
the negotiation process without the “signature” on the
final agreement could be equated to the “stipulation of a
collective contract”. However, the Court noted, the selec-
tion of the union representative at workplace accord-
ing to the sole conclusion of the agreement inevitably
collided with the function of Article 19 of the Worker
Statute to allocate union rights according to their ef-
fective support among the workforce. Accordingly, the
application of the criterion embedded in Article 19
of the Worker Statute with the effect of excluding the
most representative union from workplace representa-
tion resulted in conflicting interpretations. Therefore,
the model drawn by Article 19 of the Worker Statute,
as resulted from the 1995 referendum, was burdened
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by a “supervening unconstitutionality”, becoming in-
consistent with Article 3 of the Italian Constitution,
because it generated an unreasonable disparity among
unions. In fact, the access to workplace representation
derived from the “relationship” with the employer
(the conclusion of the agreement) and not with the
employees (the level of support among the workforce,
as shown by the union participation in the collective
agreement negotiation).

Conclusively, according to the Court, the principles of
pluralism and freedom of collective action were infringed
by a rule which: a) punished FIOM/CGILs resistance
with the loss of workplace representation; b) allowed the
company and the other two unions to reach an agreement
with the mere aim of distancing the dissident union from
the workplace, despite the significant support of the latter
among the workforce. Yet, the Court did not only declare
the “supervening” unconstitutionality of Article 19 of the
Worker Statute, but issued an “additive decision”, ruling
that “Article 19 of the Worker Statute should grant the right
to establish workplace representatives not only to unions who
concluded the agreement applied by the company, but also to
those unions that had taken an active part in the negotiation
without signing the final text”.

4. |talian doctrine on the
Constitutional Court’s decision

Scholars split in their comments to such decision.

Professor Antonio Vallebona argued that the Court
betrayed the Legislator’s and the People’s will, as expressed
in the 1970 Worker Statute and in its amendment by the
1995 referendum, which linked the right to workplace
representation to union capacity to force the counterparty
to conclude an agreement fulfilling workers’ interest. His
argument was based on the fact that, if a union did not
sign an agreement, it was simply the material proof of
the latter union’s incapacity to force the counterparty to
comply with its terms. This lawfully implied, according
to the rationale and wording of Article 19 of the Worker
Statute, the loss of right to statutory workplace represen-
tation®', as the same Constitutional Court stated in the
above mentioned precedent No. 345/1996%.

Under a different perspective, many voices in the litera-
ture generally agreed with the content of the judgment, but
they added criticism. Some of the concerns regarded, as
Professor Franco Carinci pointed out, the innovative idea
of “grass-root democracy” discerned by the Court behind
the (silent) wording of Article 19%3. In fact, the criterion
of “most representativeness” was clearly set aside by the
1995 referendum®, so it was “magically brought back to
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reality” by the decision®. It has been also noted how the
Court decision gave evidence of how the 1995 referendum
was a sheer “twist in the tale”®®, even though it was only
de facto silenced for a long time by the “unity of action”
of the social parties (both unions and employers)®’. Only
this time, it became necessary, due to the innovative —
still unique in the Italian scenario®® — strategy of Fiat, for
the Constitution Court to address the complexities and
irrationalities of the post-1995 provision with the aim of
deciding (or, better, arbitrating) a single case more than
solving a law dilemma.

Yet, without referring specifically to the Fiat case, it
was not clear in the Court’s reasoning on which grounds
a union could show its representativeness by means of an
active participation in a negotiation, which may theoreti-
cally never take place®. In fact, unlike in the US system,
Italian labor law does not place upon the employer any
statutory duty to bargain, beside special circumstances
like collective redundancies and transfer of undertakings.
Therefore, a union may still be potentially denied access
to workplace representation notwithstanding a potential
high degree of support at the plant-level, in the event that
the employer — freely and lawfully’® — decided to refuse to

enter any collective agreement negotiation’".

5. The final auspice of the Court,

the unsatisfactory solution by the
social parties and the variable responses
in the following merit court decisions

Ultimately, the Court acknowledged that its own state-
ment did not address nor solve the general issue of the
lack of implementation of Article 39 of the Italian Con-
stitution. As already noted, the Court did not opt for a
selective criterion to determine which union was entitled
to exercise union rights at the workplace in case of lack of
any applied collective agreement’. Hence, the observer
cannot be surprised that the decision was depicted by an
authoritative scholar as “an interlocutory statement for the
overall system and a definitive judgment in the Fiat case””.
Indeed, in the final part of the judgment, the Court
suggested a variety of possible solutions that the Italian
Legislator could discretionarily introduce as union selec-
tive criteria for access to workplace representation:
a) the number of union members;
b) anumeric threshold to have access to collective agree-
ment negotiation;
c) other criteria established by the overall collective
bargaining system;
d) the right of any employee to appoint workplace rep-
resentatives.
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Obviously, an intense debate has then occurred in Italy
on the implications of State intervention setting the rules
in matter of trade union representation, at the workplace
as well as at the higher levels of negotiations. While
similar discussions had been a constant in the Italian
tradition, the number of suggested proposals showed
ultimately a significant increase’®. At least, in view of
finding adequate rules in the aftermath of Constitutional
Court judgment No. 231/2013, scholars stressed the fact
that the social parties finally set by their 31* May 2013
Cross-Sectoral Agreement as a requirement for access to
sectoral collective negotiations: a minimum 5% rate of
support resulting in the average between union members
in the whole sector and in workplace representative
election votes”. The requirement was confirmed by the
following 10% January 2014 Cross-Sectoral Agreement’®
and it was also indicated, in Part III of the latter, as one
of the criteria to determine union “participation” in the
negotiation for the purposes of Article 19, along with
union’s active contribution to the contract proposals
and involvement in the negotiation of the latest relevant
sectoral collective agreement’”.

However, if collective self-regulation was an effective
solution in times when unions showed mutual recogni-
tion and unity of intent and action, a system drawn by
protocols and cross-sectoral agreements became certainly
a tangled knot for the Italian industrial relations system
in a competitive, globalized and struggling economy and
a divided union movement, well beyond the specific Fiat
case’®. As easily predictable, in the aftermath of the Con-
stitutional Court judgment, the situation of uncertainty
in the resulting rules in matter of workplace employee
representation was dramatically shown by the merit court
decisions giving conflicting interpretations of the vague’®
criterion of “active participation” in the negotiation as a
condition of the union’s right to appoint its representative
at the workplace®:

i) At first, Tribunal of Brescia®' held that, to have the
right to appoint a workplace representative, a union
had to be actively participating in the negotiation of
the applied collective agreement and, az the same time,
it had to show a significant degree of “representative-
ness” among the company workforce.

ii) On the contrary, Tribunal of Busto Arsizio®* ruled
that @ny Union which could give evidence of its rep-
resentativeness at the workplace consequently had the
right to take part in the collective negotiations and,
accordingly, to automatically appoint its representative.

iii) Ultimately, Tribunal of Rome®? stated that union
representativeness had to be demonstrated through
the participation in the collective negotiation.
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Accordingly, if a union did not take part in the col-
lective negotiations, then it would not enjoy the right
to appoint its workplace representative.
Conclusively, in the Italian legal scenario it does not
seem clear: a) if and, eventually, under which conditions,
aunion has the right to participate in a collective bargain-
ing negotiation at the company-level; and b) the criteria
to determine whether a union has participated or not in
a negotiation and, thus, whether a union has the right to
appoint its statutory workplace representative.

6. The latest "trial balloon”
for a "unique union” in Italy

In the light of the above, it looks like a statutory inter-
vention has now become essential, but the several urges
and needs of a struggling economy have this far deterred
the Legislator from an extensive intervention in the in-
dustrial relations field®*. At the same time, the safeguard
of the Italian traditional model by the Constitutional
Court, in addition to the lack of a shared overall vision
by the social parties, apparently keeps the door locked
to a possible evolution towards something other than
continuous collective self-regulation and judicial state-
ments®*. Additionally, the majority of the interpreters is
now convinced that a normative intervention is necessary:
however, almost anyone has a different, personal idea on
its shapes and contours.

Recently, however, to solve the impasse and to break
with the past, Italian Prime Minister Renzi suddenly
invoked the enactment of a new employee representation
model, no more based on pluralism, but on an unspeci-
fied “unique” or “exclusive” representative (“sindacato
unico”)®. A preliminary question immediately arose:
what is this “unique union”? Is it an example of a single
union association at national or sectoral levels, or is it
a form of exclusive bargaining agent at the workplace?
If we opted for the former interpretation, as a compul-
sory promotion of one only union — not as a free and
autonomous aggregation of unions at sectoral level, as
recently suggested by Professor Giuseppe Berta® —,
memories of the past experience of exclusive union and
employer association during the Fascist era would fully
justify the alarmed and ironically unified reaction of
[talian unions®®. If, on the contrary, we might hopefully
focus on the above suggested alternative significance of
“unique union”, then there might be grounds for the
analysis of the US model of “exclusive” statutory work-
place representation, which, as discussed in the next
section, still finds its regulation in the National Labor
Relations Act of 1935.
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IV. The US model of statutory
representation at the workplace

1. Brief summary of the evolution of the
US employee representation model

An extensive narration of the rise of US labor movement
referred to this phenomen as an “Epic History”®. It has been
in fact a long journey made of massive strikes and hard
repression®®, which began with the earliest combinations
by a workforce organized on a profession/skill basis, very
far from the labor aggregations on sectoral/political basis
characteristic of Ttalian and, broadly, continental European
unionism. In fact, in the US, the 19" century pushes by
the Knights of Labor and, later, by the Industrial Workers
of the World towards cooperatives of workers and universal
representation (“One Big Union”) did not succeed®'.

The union movement mounted legal challenges to the
application of the criminal offence of conspiracy by com-
mon law courts in the cases of combinations of workers,
until the bedrock decision Commonwealth v. Hunt in
1842 excluded criminal liability for employee engage-
ment in concerted activity undertaken without criminal
or unlawful means®.

In the early 20™ century, the first examples of collective
bargaining negotiations arose®. Courts were reluctant to
recognize the binding nature of those agreements, which
were thus considered binding in honor, like in the Brit-
ish tradition®®. Afterwards, when US economy showed a
strong expansion, along with union movement demands,
new obstacles to union activity took shape. One was ap-
plication of the 1890 Sherman Act antitrust provisions®
to employees whose combination might hamper free
commerce protected by the federal statute®®. Another was
the widespread use of court injunctions against strikes and
boycotts”. This was the state of things until the Clayton
Act of 1914 granted immunity to unions from injunctions
and provided a general exemption from the Sherman
Act, besides affirming the principle that the “/abor of a
human being is not a commodity or article of commerce”®®.
The provision was nonetheless short-reaching, as clearly
evidenced by the Duplex Printing decision of 1921, where
the Supreme Court held that the Clayton Act did not take
a secondary boycott by the machinists' union out from the
scope of application of the Sherman Act®. Moreover, at its
early stage (and not only), the labor movement initiatives
were opposed by a two-fold employer reaction, through
lobbying and direct opposition as well as through company
welfare programs, both aimed at limiting employee efforts
to “engage in concerted activity”.
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The first signs of change occurred in the railway sector,
one of the most controversial and turbulent areas in those
years. At first, the 1898 Erdman Act, which attempted to
ban railway sector employers from discharging unionized
employees and to outlaw yellow dog contracts, was de-
clared unconstitutional by the Supreme Court in 1908,
Then, in 1926, due to the pressure of the United Mine
Workers of America and the Railroad Brotherhoods, the
Railway Labor Act formally recognized workers’ right to
organize and to be protected against dismissal related to
union activity''.

However, the turning point was certainly 1929, when
the collapse and the Great Depression led to a severe wave
of cuts, layoffs and changes in work environment'°%, which
was the prologue of the election of Franklin Delano Roo-
sevelt in 1932. The new administration tried to intervene
promptly on collective labor law starting in its first year,
following enactment of the Norris-LaGuardia Act in 1932.
That law sought to keep the courts out of the area of indus-
trial relations by banning injunctions in labor disputes, still
without conferring upon employees any positive right'®3.
On the contrary, with the National Industrial Recovery
Act 1933 (NIRA), Roosevelt’s Administration aimed at
establishing a statutory system of employee representa-
tion protecting employees’ “right to organize and bargain
collectively through representatives of their own choosing”**.
That attempt substantially failed, due to two main factors.
Without an exclusivity rule, intra-union competition for
recognition'®® brought along waves of strikes and juris-
dictional disputes which impaired the whole economic
recoveryme. Moreover, the enactment of the NIRA set off
the massive formation of unions controlled by employers
(so-called “company unions”) to preempt organizing drives
by independent trade unions'”’.

In such a context, the National Labor Relations Act
(NLRA or Wagner Act'®®) of July 5* 1935, which followed
the NIRA', was a necessary step in recovery from the
great depression'®. The NLRA was aimed at protecting
collective rights to organize and to collectively bargain.
Its primary purpose was to provide employees with an
effective voice in determining the terms and conditions of
their employment, to promote the idea of “industrial and
workplace democmcy”m. In brief, the choice of the Legisla-
tor was thus to create a “mechanism to accommodate the
partially conflicting and partially shared goals of the parties to
the employment relationship” "%, conferring upon collective
bargaining, as institutional mechanism, the cornerstone
role of realizing “a decree of stability that [the parties] were
not able to achieve in absence of such legislation™ ™.

As further remarked, the system was based on the ex-
clusivity doctrine to allow employees to present a united
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front to the employer'. Otherwise, they would have

continued competing with each other, undoing each
other's efforts to gain more space'™. Evidently, the Act
carried a promotional soul directed towards union and
collective activity: this explains why it was described by an
authoritative scholar as a “non-neutral act’"'®, whereas the
critics pointed at the Wagner Act as “the most radical piece
of legislation ever enacted by the United States Congress™".

At the same time, starting with in its Preamble'®, the
NLRA, by securing employees’ right to organize and
bargain collectively, seemed to also pursue the safeguard
of commerce against “industrial strife and unrest”"™ in the
interest of the whole nation and not of the employees only.
Not by chance, commerce protection as one of the goals
of the Wagner Act was the main argument lying behind
the fundamental decision of the Supreme Court of 1937
on the constitutionality of the NLRA, where the Court
upheld it as a measure to eliminate strikes and disruptions
in interstate commerce'?.

Accordingly, Senator Wagner had argued in presenting
the bill that “collective bargaining is not an artificial procedure
devoted to an unknown end, but, on the contrary, its object is the
making of agreements which will stabilize employment condi-
tions and promote fair workingstandards”121. Hence, Wagner’s
ideal of labor relations was founded on a highly collaborative,
integrationist model of collective bargaining122. Nonetheless,
it was not feasible to extend it to a wide sphere of US workers
mainly due to political reasons. In fact, the NLRA carried
a limited scope of application, covering only private sector
employees with the relevant exception of agricultural and
domestic workers'?>. Later, the amendments by the 1947
Labor Management Relations Act (LMRA or Taft-Hartley
Act) excluded from coverage employee supervisors'* and
independent contractors'®.

The Taft-Hartley Act was vetoed by Truman, but this
veto was overridden by a two-thirds Republican majority
in Congress'®®. The Act reflected a conservative view of
industrial relations and an evident break with the Wagner
Act'. Tt added several unfair labor practices by unions to
the NLRA's provision on employer unfair labor practices.
It secured the employer free speech clause (see infra),
consisting in the employer right to express “any views,
argument, or opinion...if such expression contains no threat
of reprisal or force or promise of benefit”'*®.

Whereas the so called closed shop, a hallmark of the Brit-
ish tradition, was expressly outlawed'?, the Taft-Hartley
Actallowed the union shop (o, better, agency shop). This
meant that unions and employers were entitled to negoti-
ate the compulsory employee payments of agency fees to
compensate the bargaining and representation costs, as a
condition for the employees of the bargaining union to
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retain their jobs™°. Still, under Section 14(b) of the Taft-
Hartley Act, State-level legislation was allowed to envisage
a “Right-To-Work” (RT'W) provision, forbidding agency
shop agreements, with the aim of protecting the single em-
ployee’s (negative) freedom of association or, more likely,
of stifling the union presence at the workplace™'. Not by
chance, RT'W statutes have been even since controversial
and they are highly debated at present, after Michigan
in December 2012 became the 24" State with a RTW
statute, ultimately followed in 2015 by Wisconsin, as the
25% US State enacting such legislation™?. Now half of US
States have a RT'W legislation: among these, not only the
Southern “anti-union” States, but also Michigan, z.e. the
stronghold of the automotive industry, where Chrysler
had its headquarters and its main plants'>.

2. The employee selection of the
exclusive bargaining agent

Before focusing on the peculiar feature of US Labor Law

(i.e. the exclusivity rule), it is important to note that the

NLRA does not compel employees to have a representa-

tion, which is thus subject to a free choice of the workforce.

Furthermore, the NLRA broadly protects employees’

“right to engage in concerted activity for collective bargain-

ing and other mutual aid and protection” with the aim of

improving collectively the working conditions, which are
otherwise determined by unilateral employer power'*.

Moreover, Congress outlawed company unions under

Sections 2(5) and 8(a)(2) of the NLRA: in brief, Senator

Wagner's bill made it illegal for employers "to dominate

or interfere with the formation or administration of any

labor organization or contribute financial or other support
to i". The choice turned into a milestone provision to
guarantee the union independence as bargaining agent

during the negotiation with company management as a

real counterparty®, thus “cementing the Acts adversarial

model of industrial relation™'.

US labor law contemplates both “craft” union organi-
zation according to professional skills, which might yield
different unions in the same workplace, and “industrial”
union organization with workers in different occupational
groups together in the same bargaining unit. In either case,
the NLRA does not limit the employees’ right to choose
any union through a recognition procedure following one
of two alternative patterns:

a) “card-check” or “voluntary recognition” through the
collection of the majority of individual employees’
signed cards indicating their desire to join a certain
union and to have the union representation in col-
lective negotiation with their employer;
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b) a secret ballot election under the scrutiny of the
NLRB, occurring when the employer (lawfully) re-
fuses to accept the “card-check” procedure as evidence
of the majority status of the union, regardless of the
ratio of cards collected™®. Still, once cards are signed
by at least 30 percent of the workers in the "bargain-
ing unit", workers are entitled to petition the nearest
regional office of the NLRB to hold a secret-ballot
election, which takes place normally within 2 months
from the request. Notably, it is a delicate period of
campaigns by both the union and the employer. The
latter, pursuant to the above mentioned "free-speech”
provision, can use a wide variety of procedural and
factual devices: among these, holding captive audi-
ence speeches, distributing literature and compelling
supervisors to campaign against the union. Inter-
estingly, according to a recent research'*’, employers
undertake these conducts in more than 90% of the
cases, with the advice of special consultants in anti-
union campaigns'"', ultimately a highly developed
and lucrative business branch'.

If the employee majority votes for representation, the

NLRB will certify the results and the employer is required

to bargain with the workers' chosen representative in the

“appropriate” bargaining unit (depending on the facts,

groups and subgroups of employees in a single workplace

or in a single company'®®), whether or not the employees
are union members or they just would rather bargain
individually'*. Notably, pursuant to Section 9(a) of the

NLRA, when a union designated by a majority of the

employees in a bargaining unit reaches a labor contract

with the employer, the terms are binding for the entire
bargaining unit'*, included the dissident minority and
individual employees'®.

Once a union is certified, the employer has the duty
to bargain collectively “in good faith” (i.e. with “open
mind’ and “sincere desire to reach an agreement”) with
the exclusive employee representative'®’. Pursuant to
Section 8(a) of the NLRA, the good faith bargain ob-
ligation applies to both parties on "mandatory subjects
of bargaining", such as “rates of pay, wages, hours of
employment or other conditions ofemployment”ms. Still,
if the employer fails to bargain, the NLRB may only
order a further negotiation to take place®. In other
terms, the Board can neither “siz in judgment upon the
substantive terms of collective bargaining agreements”"°,
nor it can impose monetary remedies to compensate
employee damages for an employer's illegal refusal to
bargain™'. In a nutshell, the Wagner model does require
neither employer duty to agree to any particular union
proposal, nor any duty to reach an agreement: the Act
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is in the spirit of freedom of contract and freedom to
(and not to) contract™?.

Moreover, the NLRB, especially in the years following
WWII'3, interpreted narrowly the mentioned provi-
sion, in the sense that those decisions that "/ie at the core
of entrepreneurial control" are to be left out of collective
mandatory negotiation*. Consequently, those matters
which “significantly abridge the freedom to manage the
business” strictly lie in the employer’s hands™ (unless the
decisions are motivated by antiunion animus'®) and thus
might be bargained upon only with the employer’s consent
(so called “permissive terms”). Conversely, the mandatory
bargaining matters are only those regarding “wages, hours,
and other terms and conditions of employment”, i.e. those
which the NLRB and courts consider “plainly germane to
the working environment™"’.

Furthermore, the bargaining process may possibly end
without any conclusive agreement, notwithstanding a
genuine (bona fide) negotiation over the economic and/
or work rules. In this case, the so called “implement
upon impasse” applies. This is a case-law development
which does not find any reference in the NLRA and de-
rives from the dictum of the Supreme Court in NLRB v.
Kartz"8, where the adjudication was simply that unilateral
changes prior to impasse were unlawful. This statement
was interpreted rather extensively in the sense that the
employer might compel employees to adhere to his last
offer before the “impasse”™ and that, whether the latter
occurred, the employer was not obliged to grant the em-
ployees better conditions than those previously offered
on the bargaining table'®°.

Yet, whether or not an impasse in the collective bargain-
ing occurs, workers would still be entitled to go on strike
and, conversely, employers to lockout™". In fact, industrial
conflict is a lawful instrument during the negotiation'®,
unless a prior contract — still in effect — embedded a no-
strike/no-lockout clause'®®. However, as broadly known,
the strike threat has to be credible to pay its dividends.
In this sense, a serious harm to the effectiveness of strike
efforts in the US system derives from the recognition by
the Supreme Court of the employer right to replace tem-
porarily or even permanently strikers with other workers,
in accordance with the “clear” right of the employer “zo
protect and continue his business”'®*. Even though the re-
placement of strikers is not technically a discharge of the
latter (which integrates an employer unfair labor practice
if it is due to strike action'®), as Professor Lance Compa
pointed out, the legalistic “Mackay doctrine” on perma-
nent strike replacement de facto allowed the employer
to nullify or, at least, consistently reduce the effect of

employee collective action™®.
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3. Minority unions and employee groups
under the Wagner Act

Notwithstanding the core function of the exclusivity rule
in US labor law, which renders the employee eventual
disagreement with the bargaining union decisions legally
irrelevant, it is also true, as highlighted by Matthew Finkin,
that “Congress did [not] authorize a tyranny of the majority
over minority interests”"®’.

At first, it is worth mentioning that Section 7 of the
NLRA generally protects “the right to form or assist labor
organizations, the right to engage in collective bargaining
or other concerted activities for mutual aid or protection,
and the right to refrain from any or all of these activities”.
Accordingly, the right to a "concerted activity" for mutual
aid or protection has a broader scope than the mere right
to organize'®® and it is not necessarily union related'®.

Moreover, the Wagner Act permitted minority unions to
organize and to bargain with willing employers on behalf
of members (so called “members-only” unionism)'°: as
reckoned by scholars, “a labor union that represents that
group may do nearly everything that it could do if it rep-
resented a bare majority”"”". In fact, as already observed,
Section 8(a)(1) of the NLRA prohibits employers from
interfering with, restraining, or coercing the exercise of the
rights under Section 7 and does not expressly condition
the prohibition on the majority of the employees having
chosen the same union'?. Conclusively, employees enjoy
the right to form unions both in non-union workplaces
and in those where a majority-certified union exists, where
they can even bargain and make a collective agreement
3. However, minority unions are
still not allowed to: a) bargain generally on behalf of all
the employees' when there is no majority union'””; b)
compel the employer to bargain'® on the selected labor
matters on behalf of their members in workplaces where
a certified union representative exists"’.

A further boundary to the possible harshness of majority
rule is the case-law-developed “duty of fair representa-
tion”, which place relevant limits on the behavior of the
union exclusive agent. As adjudicated by US Supreme
Court in Steele vs. Louisville and Nashville Railroad'”®,
the exclusive employee representative has "at least as
exacting a duty to protect equally the interests of the
members of the craft [it represents] as the Constitution
imposes upon a legislature to give equal protection to
the interests of those for whom it legislates”. In decades
of intense judicial statements in matter, courts further
developed the principle in such a way that the exclusive
agent was refrained from acting, not only with “hostile
discrimination”"®, but also, more broadly, “arbitrarily” or

for its own members
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“in bad faith”'®°. Notably, the development of the duty of
fair representation might potentially expand or imply a
scrutiny on the internal evaluation of union’s determina-
tion in its collective bargaining strategy, but it still seems
that the rule simply requires that the union representation
satisfy a wide range of reasonableness, excluding thus an
overwhelming, external (i.e. judicial) control on the merits
of collective determinations'’.

In conclusion, nothwithstanding the pattern of exclusiv-
ity, “dissenting” employees still enjoy the right to engage
in concerted activity. At the same time, the exclusive
bargaining agent has the duty to equally represent the
whole workforce in the relevant “community of interest”,
regardless of union membership.

4. The issues of a dated model
and the proposals at stake

As earlier mentioned, the US model of employee work-
place representation, dating back to 1935 and to the
NLRA, survived until now, but several issues emerged in
the meanwhile.

At first, current data reports that unionization rate is
at the lowest since 1916, recording 11.1% in 2014 (only
6.6% in the private sector), in a continuous decrease'®?
along with the number of union elections'®.

Even though authoritative voices observed that the
NLRA was flawed from the very beginning, notwithstand-
ing its success (i.e. high percentages of unionism) in the
184 almost anyone
agrees that US collective labor law is now “aged”'®.
The turning point was probably in the “70s, when the
significant transformation from industry to high-tech,
finance and service economy started leading to the current
condition of “fissurization” of the workplace'®® and thus
complicated reasoning in terms of employee “community
of interest” both as criterion for determining the bargain-
ing appropriate unit'®” and agent’s space as mediating
institution'®®. However, the decreasing trend emerged
dramatically only in the ‘80s, when collective labor law
had to counter two complementary forces. Firstly, Presi-
dent Reagan’s anti-labor policy culminated in the decision
to bluntly lay off eleven thousand air traffic controllers
gone on strike in August 1981'®. Then, the employee
protection in those matters once entirely devoted to col-
lective bargaining' started to be progressively entrusted
to federal or state laws'', marking a turning shift “from
labor law to employment law™"*.

Notably, the fall of union density and collective coverage
carried severe consequences on wage inequality193, on the
exercise of workplace rights and on dismissal protection,

first decades following its enactment
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considering the harshness and enduring extension of the
employment at will doctrine'®*. Moreover, labor contracts
could no longer carry the fundamental function of set-
ting patterns for the improvement of working conditions
and, more generally, work organization in non-unionized
workplaces'”.

Therefore, it is no surprise that several efforts to reform
oramend the NLRA blossomed in the last decades. Among
those discussed in the political arena, four recent proposals
are most noteworthy:

a) In 1994, the Report of the “Commission on the
Future of Worker-Management Relations” (so called
“Dunlop Commission”), commissioned by the Clin-
ton administration, recommended the conferral of
union certification on the sole ground of card majority
and the enactment of a system of compulsory arbitra-
tion in case of impossibility to reach an agreement';

b) In 1995, in the aftermath of the debated Electroma-
tion case' and duPont case'®, the Bill for Teamwork
for Employees and Managers Act (TEAM Act)'®®,
which was vetoed by President Clinton in 1996,
sought to rewrite Section 8(a)(2) of the NLRA to
allow employers to create Employee Participation
Plans (“EPPs”) in non-union workplaces, as long as
the programs represented the employees to the same
extent as management;

c) In 2008, Obama’s Employee Free Choice Act
(EFCA)?® aimed at promoting the card check pro-
cedure, compelling employers to grant immediately
recognition to the union providing evidence of its
majority status in the relevant bargaining unit by
means of signed membership cards. Moreover, the
now-dead EFCA Bill expanded remedies against anti-
union coercion and a mandatory mediation device for
cases where the parties could not reach an agreement

on a first contract in a reasonable time?®';

d) In2011, a “Right-To-Work” federal bill was presented
in US Congress to set aside agency shop clauses®®?.

Also in the academic field, a vivid discussion on the re-

newal of US collective labor law took place and different

solutions were envisioned by scholars:

A) The shift from majority to members-only representa-
tion, ze. the extension of employer duty to recognize
and bargain with minority union on a member-only
basis, when there is no majority union at the work-
place?®, or, alternatively, in general®®, replacing
exclusive representation®;

B) The intensification of unions’ link to political parties
to “insulate political organizing efforts from the vul-
nerabilities of collective bargaining” and to take thus

advantage of the unions as political vehicles**;
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C) The relaxation of the company union ban through the
amendment of Sec. 8(a)2 of the NLRA, to enhance
employee voice in non-union shop®”” and to bolster the
participatory function of unions”%, thus recognizing — or
even incentivizing?®® —what “spontaneously” developed
in several workplaces in the forms of "quality circles",
" labor-management cooperation” and "work teams"?'%;

D) The introduction of a “double channel” of employee
representation based on the collective negotiation
function of an exclusive bargaining agent (accord-
ing to the Wagner model) as well as on the activity
of cooperation with management carried out by a
German-type works councils®'’;

E) Ultimately, the intriguing idea of protecting the self-
representation of individual employees and not only
“concerted” activities, as in the NLRA, with potential
positive effects also on the collective representation?'.

Outside the political and academic arenas, the “labor

question” shook the same union movement. In particular,

seven unions in 2005, among which the United Food and

Commercial Workers (UFCW), the Service Employees

International Union (SEIU) and the International Broth-

erhood of Teamsters (IBT), left AFL-CIO to form the

Change to Win Federation (CTW). Their goal of huge

new organizing gains had only limited success*™.

Other forms of “grassroot movements” arose, from
“Justice for Janitors” (with the goal of improving the
conditions of janitors working in big cities, mainly in
Los Angeles) to “Working Today”, an organization of
New York City freelancers, and several more?, Notably,
these latter forms of “labor aggregation” departed from
the official channel of representation drawn in the Wagner
Act, offering a steady argument for those who consider
the regulatory framework outdated. Whereas it is impos-
sible to foresee which model of representation is going
to emerge in the near future in the US, a few hints for
a further discussion will be provided in the concluding
remarks on the possible impact of the Fiat/Chrysler case
on the US as well as Italian scenarios.

V. Conclusion

As noted above, the Fiat case played the role of trigger
event and mirror on the weaknesses of the Italian labor
law system, considering that the strategy of the company,
albeit somehow opportunistic, was formally conducted
in accordance with the legal framework, at least until
the intervention of the Constitutional Court. The latter
seemed to put a patch on a specific flaw, but it also showed
the remnants of the Italian tradition, by defending the
legitimacy of CGIL/FIOM opposition strategy*”> and by
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looking with a certain degree of suspicion at Enterprise-
level arrangements beyond Fiat case?™®.

Without insisting on the tricky criterion of “partici-
pation” in the negotiation as the condition for a union
maintaining a role as workplace statutory representative,
it seems that the Italian industrial relations system is af-
fected by both delicate dualisms (statutory representation
vs. voluntary representation; collective self-regulation vs.
state intervention) and uncertainty in the legal rules, which
harms both employers and employees.

Still, the system is inevitably shifting towards a higher
decree of decentralization of negotiations, and this trend
cannot be slowed down or hampered by a court judgment,
nor by the opposition of a single actor. At the same time,
also considering that the Fiat case did not generate any
spillover effect on other Italian companies and it thus
remained exceptional, it is rather unlikely that collective
bargaining in Italy will be in the future conducted accord-
ing to a mere bilateral pattern (one company/plant vis-a-vis
one union). On the contrary, not only the Italian tradition
is intimately pluralistic, but also the Fiat case itself was
marked by the opposition of one of the main unions, while
the other two big ones agreed on the Fiat arrangements and
this revealed themselves as a multi-headed and nonetheless
reliable interlocutor of management.

Accordingly, the Italian framework seems to reveal its
incapacity in governing efficiently the plurality of voices
more than its urge to drag the unions into a competition
for the one and only bargaining agent position®"”. Hence,
the transplant of the US rule of exclusivity (whether at
sectoral or company level) would be simply unrealistic and
likely to be rejected®'®. Furthermore and rather ironically,
the application of US majority rule in Italian Fiat Plants
would probably result in the Company’s duty to bargain
exclusively and in good faith with FIOM/CGIL, which
is, at least numerically, the prevailing union at Fiat plants.
Conclusively, the enactment of the exclusivity rule would
likely intensify intra-union competition, with the potential
implication of an extensive use of the strike weapon®'®:
exactly what Italian policymakers now strive to avoid, in
view of achieving better efficiency standards, and what
the Wagner Act back in the “30s was aimed at preventing.

By contrast, a better regulation of majority principle
within a pluralistic system would be certainly consistent
with the Italian tradition and with the solutions that the
same social parties on both sides agreed on in the above
mentioned January 2014 Protocol. Nonetheless, those
standards need to be turned into legally binding rules
to be resistant to external raids or internal dissidents
and thus to be sheltered from the eventual tyranny of
minorities??°. As for workplace representation, both
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mechanisms of democratic elections among the list of
candidates presented by majority unions and the right
of most representative unions to appoint their workplace
representatives (as in the original version of Article 19 of
the Worker Statute) might be rational options within a
comprehensive reform of employee representation®’. In
a nutshell, what is felt as a pressing urge in Italy is the
replacement of the continuous “temporary armistices”
with a stable “peace treaty”, setting legal rules in matter
of statutory workplace employee representation, whatever
reasonable solution might the Legislator opt for.

If the Italian Fiat case was a normative shock, the same
did not occur in the US, where the Chrysler case had
much more to do with industrial relations and the UAW’s
negotiation strategy than with labor law regulation. Still,
the case seemed to affect the core of the “labor issue” in its
cultural and political determinants, as originally expressed
by the Wagner Act. With this regard, under an external
observer point of view, it looks as if the conception of US
employers and policymakers of labor law institutions as
market-unfriendly mechanisms and burdens for an effi-
cient economy“? (which is, by the way, a typical belief of
awide-spreading neoliberal thinking grounded upon value
choices??® more than on empirical studies”**) might have
affected the Wagner Act model more than the eventual
flaws in the Act, among which the fairy tale of the alleged
“tyranny” by the exclusive representative®®>.

Under these preconditions, any attempt to overhaul the
whole system though the mere transplant of a different
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normative solution® is certainly doomed to rejection.

Eventually, slight adjustments might eventually help?”’,
such as the extension of the personal scope of NLRA, to
agricultural workers, domestic workers?*® and to workers
who are formally classified as independent contractors®*?
to possibly compact the overall labor movement. Con-
versely, as already noted, any radical modification in the
rules on collective relations deserve to be socially pro-
moted?®° or, at least, accepted. This was the case in 1935
and 19477, but today it appears unfeasible.

Hence, if the hopes of US collective labor law seem
to lie on a profound change in the employer attitude
towards the union phenomenon, the unionization pro-
cess in the context of company transplants in southern
US might have carried a symbolic value. However, the
UAW’s failed attempt to organize the Volkswagen plant
in Chattanooga, Tennessee in February 2014 provided a
negative outcome®*.

Nonetheless, new auspices may now derive from the
development of a “new form of unionism for the 21* cen-
tury”, as UAW then-president Bob King put it. As the Fiat/
Chrysler case demonstrated, at both sides of the Atlantic
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Ocean, the unions’ cooperative attitude and its efforts in
reaching and fulfilling the collective agreement, which
implied serious — initial — sacrifices, paid dividends.

Notably, this fruitful form of cooperation did not require
any role of the union in the management of the company,
a matter which remains unrelated to both the US and Ital-
ian traditions®>3. In fact, the “collaboration” at stake lays
in the terms of the labor contract, in furtherance of the
US (and Italian as well**) way to industrial democracy®*>.
In the overall negotiation process, the UAW was capable
of avoiding the following polar and potentially harmful
reactions, which might have likely precluded the “happy
ending”?3: a) an obstructive approach, like FIOM/CGIL
in Italy, which was finally recognized its right to appoint its
representative at Fiat, but it nonetheless did not contribute
to the setting of working conditions at Fiat, which were
embedded in the labor contract concluded by the other
unions; b) an over-accommodating attitude, on the edge
with company unionism.

Indeed, for both the US and Italy, there is neither need
to return to the “pre-Wagner Act” pluralistic model, po-
tentially subject to the same inefliciencies that the Italian
system currently shows, nor to the Fascist period in Italy
and its corporatist (and thus “cooperative”) “unique”
union. For neither of these two models anyone should
feel nostalgic, nor does any remnant of the latter emerge
in the Fiat-Chrysler case?®”’. On the contrary, the newly
established global group benefitted from reaching an
agreement with its national counterparty following an
adversarial (not antagonistic, though), bread-and-butter
and thus “old school” (but not necessarily obsolete) pattern
of negotiation®®: i) an intense and even harsh collective
bargaining between company management and a compact
union front (the exclusive agent in the US; the two of the
three unions in Italy); ii) the signature of the collective
agreement(s) in function of settlement and compromise
between the conflicting interests inherent to an adversarial
partnership, entailing mutual responsibility of company
management and labor; iii) a serious investment program
and a mid/long term strategy by the company manage-
ment; iv) the workforce effort to enhance labor productiv-
ity; v) company profits and employee additional income
and job security.

Nonetheless, the Fiat-Chrysler case carries undoubtedly
distinctive traits and critics may still counter that the com-
pany went too far with its threats of liquidation (Chrysler)
or relocation (Fiat) in a take-it-or-leave-it strategy of ne-
gotiation. Above all, it would be hard to guess what might
have happened if the Fiat/Chrysler Group had not soon
returned to solid economic performance. But what were
the real alternatives for unions and employees in those
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negotiations? In the US, perhaps reversion to a unilateral
determination of the working conditions of a nuanced,
disorganized and at-will terminable workforce. In Italy,
the answer would have been the sectoral agreement cover-
ing all automakers and other metalworking firms, if only
Fiat had not lawfilly left the “umbrella” of the employer
association and the national bargaining coverage.
Conclusively, there might be nothing revolutionary in
the Fiat/Chrysler case beyond an example of concession
bargaining consistent with the current regulatory frame-
work (at least, with regard to the US law), followed by the
prompt recovery of company productivity. In this sense,
the reference by Bob King to a brand new 21* century
unionism seems more akin to a slogan than to a real in-
novation, considering how the idea of “collaboration” be-
tween labor and management/capital has been a leitmotiv
throughout the whole history of industrial relations™.
On the contrary, a true challenge would be convincing
employees, employers and policy makers that what was
achieved through this form of “contractual collaboration”
might be profitably replicated elsewhere?®®. Only if this
conviction becomes shared, collective bargaining would
be (re)set as the “cornerstone” of labor-management in-
teractions®*', facing up to the changes in the current times
of globalization and need for adaption as it was in past

economic (the New Deal in the US) and democratic (the
postwar period in Italy) recovery stages.

A bedrock challenge was expected for UAW in the
negotiation of the renewal of Chrysler’s labor contract in
Fall 2015%* and in the further Fiat agreements in Italy,
since the Group keeps reporting “spectacular profits”™**
and liquidation threats seemed left behind.

This is why the tentative agreement the parties quickly
reached on 16™ September 2015, in so far as it delivered
significant increases in wage rates for both new and long-
time autoworkers®*4, might have constituted a fundamen-
tal step for the following collective labor relations in the
whole US auto sector.

However, rather surprisingly, Chrysler’s employees voted
down the latter agreement and this left serious uncertain-
ties, not only on the epilogue of the negotiation, but
also on the union’s capacity to represent the employees’
interests®*. UAW is thus called to even a more hazard-
ous challenge, which might be the mirror of the current
stage of labor relations in the US. The union needs to
find its way back to the bargaining table with Chrysler
and, primarily, to regain the employees’ support: in such
a scenario, the eventual approval of the employees on a
new “Treaty of Detroit-plus-Turin” might evidently carry
symbolic implications well beyond the US auto sector.
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This was emphatically named “Unified Code on

Employee Representation” by the Social Parties,

despite its lack of normative, universal effec-

tiveness and its large continuity with previous
self-regulation agreements by the same Social

Parties). See Pietro Lambertucci, La rappresen-

tanza sindacale e gli assetti della contrattazione

collettiva dopo il Testo Unico sulla rappresentanza
del 2014 spunti di riflessione, |(2) Rivista Italiana

Diritto del Lavoro 237(2014), at 239. On the 10th

January 2014 Agreement, See generally Franco

Carinci, Il lungo cammino per Santiago della rap-

presentativita sindacale: dal titolo Ill dello Statuto

dei lavoratori al Testo Unico sulla rappresentanza
10gennaio 2014, 2 Diritto delle Relazioni Industriali

309 (2014); Riccardo Del Punta, Note sparse sul

Testo Unico sulla rappresentanza, 3 Diritto delle

Relazioni Industriali 673 (2014); Alessandro Ga-

rilli, Crisi e prospettive della rappresentativita

sindacale: il dialogo tra Corte Costituzionale e

accordisindacali, 1 Argomentidi Diritto del Lavoro

38 (2015), at 47-52; Stella La Forgia, L'accordo

interconfederale del 10 gennaio 2074 e le “nuove”

RSU, I(3) Rivista Giuridica del Lavoro 513 (2014).

7 See Franco Liso, Alcune osservazioni a proposito
dell’accordo del 10 gennaio 2014, 1(4) Rivista
Giuridica del Lavoro 643 (2014).

8 See Gian Primo Cella, Una sentenza sulla rap-
presentanza sindacale (o del lavoro?), 4 Lavoro e
Diritto 509 (2013).

% See Fausta Guarriello, L'articolo 19 dello Statuto
rivisitato, 144(4) Diritto del Lavoro e delle Relazioni
Industriali 767 (2014), at 771.

8 See Paolo Tosi, Avventure della rappresentativita
sindacale “effettiva” dopo Corte Costituzionale
231/2013, 2 Nuovo Notiziario Giuridico 423
(2014); Giovanna Pacchiana Parravicini, Hic sunt
leones, ['art. 19 St. Lav. al banco di prova di un
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sindacato diverso dalla Fiom, II(1) Rivista Italiana
Diritto del Lavoro 205(2014); Franco Scarpelli, La
prima giurisprudenza sul “nuovo” art. 19 St. Lav.:
si conferma l'incertezza del quadro regolativo,
11(1) Rivista Italiana Diritto del Lavoro 212 (2014);
Maria Teresa Crotti, L'articolo 19 dello Statuto dei
lavoratori: il difficile rapporto fra partecipazione
alle trattative e rappresentativita nella prima
giurisprudenza di merito, 2 Diritto delle Relazioni
Industriali 489 (2015).

Tribunal of Brescia 4th February 2014, 11(1) Rivista
Italiana Diritto del Lavoro 204(2014).

Tribunal of Busto Arsizio 30th July 2014, Bollettino
Adapt, 2014, 41.

Trib. Roma 16th September 2014, Bollettino
Adapt, 2014, 40.

See Bruno Caruso, Per un intervento eteronomo
sulla rappresentanza sindacale: se non ora quando!,
206 WP C.S.D.L.E. “Massimo D’Antona”.IT (2014).
See Bruno Caruso, “Costituzionalizzare” il sin-
dacato. | sindacati italiani alla ricerca di regole:
tra crisi di legittimita e ipertrofia pubblicistica, 4
Lavoro e Diritto 595 (2014).

See Matteo Renzi, Interview with Enrico Mentana,
La7,22nd May 2015.

See Giuseppe Berta, Fiat-Chrysler e la deriva
dell’Italia Industriale (2011), at 135-136, canvass-
ing the establishment of an “umbrella” union
association in the industry sector.

Immediate and unanimous criticism was ad-
dressed by CGIL, CISL and UIL to Prime Minister
Renzi when he came out with the proposal of
the “unique union”: See http://www.ansa.it/sito/
notizie/politica/2015/05/22/renzi-mi-piacereb-
be-un-sindacato-unico_c95a727c-c9ea-4a88-
b735-09f344bbc827.html.

See Philip Dray, There is Power in a Union: the Epic
Story of Labor in America (2011).

Above all, it is due mentioning the Homestead
Strike in 1892, when the Carnegie Steel Corpora-
tion hired 300 Pinkerton Agents as strikebreakers
during a conflict that led to more than a dozen
victims, and the Pullman Strike in 1984. For a nar-
ration on the two cases, See Nick Salvatore, The
Pullman Strike and and the crisis of 1890s: essays
on labor and politics (1999).

See generally Kenneth G. Dau-Schmidt et Alii,
Labor Law inthe Contemporary Workplace (2014),
2nd ed., at 1-55.

Commonwealth of Massachusetts vs. Hunt,
Massachusetts, 4 Metcalf 3 (1842), reversing
the doctrine of Commonwealth v. Pullis (1806),
People v. Melvin (1809), Commonwealth v. Mor-
row (1815), all three transcripted in John Com-
mons (ed.), A Documentary History of American
Industrial Society (1910), vol. Ill. For an account,
See Edwin E. Witte, Farly American Labor Cases,
35 Yalel. /. 825 (1926).

Notably, the early labor contracts were concluded
at “sectoral level”, in particular in the coal field,
when the United Mine Workers of America
(UMWA) negotiated with the mine operators in
the States of Illinois, Indiana, Ohio, and Pennsyl-
vania uniform working conditions throughout the
industry. See Katherine V.W. Stone, Laborandthe
American State: The Evolution of Labor Law in the

United States, Marcel van der Linden and Richard
Price (eds.), The Rise and Development of Collec-
tive Labour Law (2000), at 359.
See generally Philip Selznick, Law, Society and
Industrial Justice (1969), at 139-141.
In particular, the Sherman Act provided the
unlawfulness of “every contract, combinations in
the form of a trust or otherwise, or conspiracy, in
restraint of trade or commerce among the Several
States” (Section 1). Moreover, “every person who
shall monopolize, or attempt to monopolize, or
combine or conspire with any other person or
persons to monopolize any part of the trade or
commerce” was punished under criminal law and
subject of civil accountability (Section 2).
Loewe v. Lawlor, 208 U.S. 274 (1908), commonly
known as “Danbury Hatters” case; Gompers v.
Bucks Stove and Range Company, 221 U.S. 418
(1911).
In re Debs, 158 U.S. 564 (1895). See generally
William E. Forbath, Lawandthe Shaping of Ameri-
can Labor Movement: Government by Injunction,
Kenneth M. Casebeer (ed.), American Struggles
and Law Histories (2011), at 81-89.
See Section 6 and Section 20 of the Clayton Act,
the latter setting forth the ban of courts’ injunc-
tions “in any case between an employer and em-
ployees, or between employer and employees, or
between employees...unless necessaryto prevent
irreparable injury to property, ortoa property right,
of the party making the application”.

“Duplex” Printing Press v. Deering 254 U.S. 443

(1921). See also Bedford Cut Stone Company v.

Journeymen Stone Cutters Association, 274 U.S.

37 (1927).

10 Adairv. U.S., 208 U.S. 161 (1908).

10" Moreover, the Railway Labor Act entailed the
employer duty to bargain and the creation of a
federal agency (National Mediation Board) to
determine railroad bargaining unit and media-
tion services. See generally Katherine V.W. Stone,
Labor Relations on the Airlines: The Railway Labor
Act in the Era of Deregulation, 42 Stanford Law
Review 1485 (1990).

92 See John Kennet Galbraight, The Great Crash
(1961), at 3.

103 See Benjamin J. Taylor, Fred Witney, Labor Rela-

tions Law (1996), 7th ed., at 14.

Section 7(a) of the NIRA. See Minier Sargent,

Majority Rule in Collective Bargaining Under Sec-

tion 7(a), 29 ILL. L. REv. 275 (1934). Moreover,

under Section 7(a) of the NIRA, nobody could be

“required as a condition of employment to join a

company union orto refrain from joining, organizing,

orassistingalabororganization of hisown choosing”.

105 See Benjamin J. Taylor, Fred Witney, U.S. Labor
Relations Law. Historical Development (1992), at
118-161.

106 See generally Irving Bernstein, Turbolent Years. A
history of the American Worker 1933-1941(1970),
at 217-317.

107 See Milton Derber, The American Idea of Industrial
Democracy. 1865-1965 (1970), at 199-229, interms
of “Industrial Democracy in the Corporate Vein”.

108 Senator Robert Wagner was the drafter (between
January 1934 and June 1935), or, better, the Deus
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ex machina of the Bill of the NLRA, and he had
been previously the chairman of National Labor
Board under NIRA.

The Supreme Court found the NIRA unconsti-
tutional on 16th June 1935: Schecter Poultry
Corporationv. United States, 295 U.S. 495 (1935).
On the New Deal model of industrial relations,
See generally Thomas A. Kochan, Harry C. Katz,
Robert B. McKersie, The Transformation of Ameri-
can Industrial Relations (1986).

See Leon H. Keyserling, The WagnerAct: Its Origin
andCurrent Significance, 29 Geo. Wash. L. Rev. 199
(1961), at 218: “Senator Wagner’s central arqu-
ment for his bill was always on general economy
and social grounds. He never valued the measure
primarily as a mere weapon for negating industrial
strife, but rather as an affirmative vehicle for the
economic and related social progress”. See also
James A. Gross, Conflicting Statutory purposes:
another look at fifty years of NLRB Lawmaking, 39
Industrial and Labor Relations Review 1985 (1), at
10: “Wagner wanted management and labor to
resolve their mutual problems through a system
of self-government...collective bargaining was
intended to be more than a system of checks and
balances based on the countervailing power, but
it was to be based on a positive cooperative power
operating in a system of industrial democracy and
self-government”.

A Federal Agency, the National Labor Relation
Board (NLRB), was entrusted to promote the
goals of the NLRA, mainly through two functions:
a) the supervision of employee representative
election supervision, with the assistance of the
Board’s regional offices; b) the adjudication of
unfair labor practice (subject to the review by
Federal Courts of Appeal), when first instance de-
cisions of administrative law judges are appealed.
See James A. Gross, The Making of the National La-
bor Relations Board: A Study in Economics, Politics,
and the Law (1974), at 2: “the Wagner Act NLRB
was a quasi-judicial body of neutrals that decided
cases by setting forth principles of law, conducting
formal hearings, issuing rules and regulations, and
requiring legalistic uniformity in its procedures”).
According to the majority of scholars, the “undu-
lating” nature of the Board may be explained with
the influence of politics and ideology, considering
that the five Board members sitting in Washing-
ton DC are appointed by the President (on the
advice and consent of the Senate). See Catherine
L. Fisk, Deborah C. Malamud, The NLRB in Ad-
ministrative Law Exile: problems with its structure
and function and suggestions for reform, 58 Duke
L.J. 2013 (2009); William B. Gould, Independent
Adjudication, Political Process, and the State of
Labor-Management Relations: The Role of the
National Labor Relations Board, 82 IND. L.J. 461
(2007); Clyde W. Summers, Politics, Policy Making,
andthe NLRB, 6 Syracuse L. Rev. 93 (1955). More
recently, an interesting comparison between the
functioning (and reasoning) of the NLRB and the
German Labor Supreme Court was conducted
by Matthew M. Bodah and Martin R. Schneidert,
Politics, Ideology, And Adjudication: The German
Federal Labor Court And The U.S. National Labor
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Relations Board, 36(1) Comp. Lab. L. & Pol'y J. 1
(2014). The administrative nature of the NLRB
jurisdiction implies that the remedies for the
NLRA violations and in particular for “unfair
labor practices” do not coincide with those of
other jurisdictions. Section 10(c) of the NLRA
authorizes the Board "to take such affirmative
action, including reinstatement of employees
with or without back pay, as will effectuate the
policies” of the Act. Therefore, in case of unfair
labor practice consisting in employee layoff or
refused to be hired due to union membership, the
remedy would be the reinstatement or the order
to hire, plus the back pay (Phelps Dodge Corp. v.
NLRB 22, 313 U.S. 177 (1947). If these remedies
may appear rather protective at a glimpse, it is
also true that the remedial philosophy, as it has
evolved, is primarily oriented toward the repair of
harm inflicted on individual victims of antiunion
action by employer. Moreover, the lack of punitive
damages due to administrative jurisdiction of the
NLRB and the length of the whole proceedings
render this form of administrative justice rather
ineffective compared to US civil courts. See Clyde
W. Summers, Effective Remedies for Employment
Rights: Preliminary Guidelines and Proposals, 141
U. Pa. L. Rev. 457 (1993), at 472-479.

See Thomas A. Kochan, Harry C. Katz, Robert B.
McKersie, The transformation of American Indus-
trial Relations, (1994), 24.

See Richard R. Carlson, The Origin and Future of
Exclusive Representation in American Labor Law,
30 Dug. L. Rev. 779 (1992), at 781: “Many of the
special powersand'rightsthe Act grants employees,
andnearly all the rights it grants their "representa-
tives,” have no genesis without exclusivity”.

See E.G. Latham, Legislative Purpose and Admin-
istrative Policy underthe National Labor Relations
Act, 4 Geo. Wash. L. Rev. 433 (1936), at 434.
See James A. Gross, Broken Promise. The Subver-
sion of U.S. Labor Relations Policy, 1947-1994
(1994), at 1.

See Karl E. Klare, Judicial Deradicalization of
the Wagner Act and the Origins of Modern Legal
Consciousness, 1937-1941, 62 Minn. L. Rev. 265
(1978), at 265, according to whom only court
interpretations could limit the “utopian aspira-
tions for a radical restructuring of the workplace”.
Section 1 of the NLRA.

This point is stressed by Mattew W. Finkin, Re-
visionism In Labor Law, 43 Md. L. Rev. 23 (1984),
at 25, persuasively countering the thesis of the
radical (and, potentially, anticapitalist) nature of
the Wagner Act. See also Theodore J. St. Antoine,
How The WagnerAct CameTo Be: A Prospectus, 96
Mich. L. Rev. 2201 (1998).

NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1
(1937).

See NLRB, Legislative History of the National Labor
Relations Act (1935), vol. 1, at 37: “itis universally
recognized that it is practically impossible to ap-
ply two or more sets of agreements to one unit of
workers at the same time, or to apply the terms of
one agreement to only a portion of the workers in
a single unit. For this reason, collective bargaining
means majority rule. This rule is conducive not
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only to agreements, but also to friendly relations.
Workers find it easier to approach their employers
ina spirit of goodwill ifthey are nottorn by internal
dissent. Andemployers, wherever majority rule has
been given a fair chance, have discovered it more
profitable to deal with a single group than to be
harassed by a constant series of negotiations with
rival factions”.

Seegenerally Mark Barenberg, The Political Economy
of the Wagner Act: Power, Symbol, And Workplace
Cooperation, 106 Harv. L. Rev. 1379 (1993).
Section 152(3) of the NLRA. See Juan F. Perea, The
Echoes of Slavery: Recognizing the Racist Origins of
the Agricultural and Domestic Worker Exclusion
fromthe National Labor Relations Act, 72 Ohio St.
L.J. 95 (201).

For the complex qualification of an employee as
“supervisor”, NLRB v. Ky. River Cmty Care, Ink.,
532 U.S. 706 (2001). See generally Anne Marie
Lofaso, The Vanishing Employee: Putting the Au-
tonomous Dignified Union Worker Back to Work,
S FIUL. Rev. 495 (2010).

See also the Labor Management Reporting and
Disclosure Act (LMRDA or Landrum-Griffin Act) of
1959, providing rules in matter of union democ-
racy and thus granting right of employee minority
voices to be heard in internal union affairs. See
generally Janice R. Bellace, Alan D. Berkovitz, The
Landrum-Giriffith Act. Twenty Years of Federal Pro-
tection of Union Members’ Rights (1979); Doris B.
McLaughlin, Anita L.W. Schoomaker, The Landrum-
Griffith Act and Union Democracy (1979).

See Gerard D. Reilly, The Legislative History Of The
Taft-HartleyAct, 29 Geo. Wash. L. Rev. 285 (1961).
Not by chance, the LMRA followed an intense strike
wave, which took place in the aftermath of the |l
WW, when unions, which enjoyed the rise of overall
unionized workforce in the US from two million to
15 million in the decade following the passage of
the Wagner Act, aimed at raising the wage rates,
which were frozen during the war. In doing so,
unions drew the criticism of the public opinion,
which was also worried about the “Comunist
threat”. See James A. Gross, Worker Rights as Hu-
man Rights: Wagner Act Values and Moral Choices,
4 U.Pa. . Lab. & Emp. L. 479 (2002), at 482

Sec. 8(c) of the NLRA. See James A. Gross, The
Human Rights Movement At U.S. Workplaces:
Challenges And Changes, 65 ILR Rev. J. Work &
Pol'y 3 (2012), at 8.

Section 14(b) of the LMRA: “the execution or ap-
plication of agreements requiring membershipina
labororganizationas a condition of employment...
is prohibited by Federal or Territorial law”.

In strict sense, agency fee obligation is separate
from union membership. In fact, employees do
not have to become real members to retain their
jobs in shops that have union security clauses and
Section 8(a) of the NLRA authorizes the exaction
of only those fees and dues necessary to perform-
ing the duties of an exclusive representative of
the employees in dealing with the employer on
labor management issues: National Relations
Board v. General Motors Corp., 374 U.S. 734, 742
(1963). See Catherine L. Fisk & Benjamin I. Sachs,
Restoring Equity in Right-to-Work Law, 4 UC Irvine
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L. Rev. 857 (2014), at 858. Accordingly, union dues

for political activities cannot be required to non-

members: Communication Workers of Americav.

Beck, 487 U.S. 735 (1988). For a comment, See

Kenneth G. Dau-Schmidt, Union Security Agree-

ments under the National Labor Relations Act: the

Statute, the Constitution, and the Court's Opinion

in Beck, 27 Harv. J. on Legis. 51(1990).

Seegenerally James A. Gross, The NLRB: Thenand

Now, 26 A.B.A.J.Lab. & Emp. L. 213 (2011),at 221.

32 On the origin (and predecessors) of the RTW

provisions, See Cedric de Leon, The origins of right

towork: antilabor democracy in nineteenth century

Chicago (2015).

See the detailed account by Raymond L. Hogler,

The end of American Labor Unions. The Right-to-

Work Movement and the Erosion of Collective

Bargaining (2015).

34 Section 7 of the NLRA. Accordingly, the law
prohibits employers from inquiring on workers’
collective activity as well as from penalizing or
discriminating employees because they have
exercised their rights. Otherwise, pursuant to
Section 8(a) of the NLRA, an unfair unfair labor
practice. More specifically, Sections 8(a)(1) and
8(a)(3) of the NLRA, prohibit employers from: i)
interfering with, coercing, or restraining employ-
ees in the exercise of their rights under Section 7
of the NLRA; ii) discriminating against employees
to discourage their membership in a labor orga-
nization; iii) retaliating against a worker for filing
unfair labor practice charges or giving testimony
in NLRB proceedings. See generally Raymond L.
Hogler, Employment Relations inthe United States.
Law, Policy and Practice (2004), at 113-114.

135 See Robert F. Wagner, Company Unions: A Vast
Industrial Issue, N.Y. TIMES, Mar. 11, 1934, hardly
critical on the capacity of company unions to
raise, or even defend, the employee wage rates.

136 See Sanford M. Jacoby, Current Prospects for
Employee Representation in the U.S.: Old Wine in
New Bottles?, XVI(3) Journal of Labor Research
387 (1995), at 393-396; David Brody, Labor
Embattered. History, Power, Rights (2005), at
49-59, illuminating on the experience of joint
councils at John D. Rockefeller Junior’s companies,
which not by chance followed the hard battles for
union recognition ended in the Ludlow Massacre
of 1914.

137 See Thomas C. Kohler, Models of Worker Participa-
tion: The Uncertain Significance of Section 8(a)(2),
27 B.C. L. Rev. 499 (1986), at 518.

38 NLRBv. Gissel Packing Co.,395U.S. 575,594 (1969).

139 See Butler D. Shaffer, Some Gray Areas in Employer
Free Speech, 6 Creighton L. Rev. 39 (1973); Robert
F. Koretz, Employer Interference With Union Or-
ganization Versus Employer Free Speech, 29 Geo.
Wash. L. Rev. 399 (1961).

140 See Kate Bronfenbrenner, No Holds Barred: The
Intensification of Employer Opposition to Organiz-
ing, ECON. POL'Y INST., 20th May 2009, at 3.

! See John Logan, Consultants, Lawyers, and the
'"Union Free’ Movement inthe USA since the 1970s,
33 ND. REL. J. 197 (2002), at 207.

142 See John Logan, The Union Avoidance Industry in
the United States, 44(4) British Journal of Indus-
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trial Relations 651 (2006), at 654: "By the 1990s,
the union avoidance industry had developed into
a multimillion-dollar concern and consultant
campaigns had become a standard feature of
recognition campaigns, with over two-thirds of
employers recruiting consultants when facedwitha
uniondrive”. Accordingly, an authoritative Scholar
noted how the Statute had to be revised to avoid
excessive employer pressures during campaigns,
masked behind the free speech provision: Paul
Weiler, Promises to keep: securing workers’ rights
to self-organization, 96 Harv. L. Rev. 1769 (1983).
See generally Lawrence W. Marquess, The NLRB
and the appropriate bargaining unit (2000).

See Clyde W. Summers, Individual Rights in Col-
lective Agreements and Arbitration, 37 N.Y.U.
Law Review 362 (1962); Heinrich Hoeniger, The
Individual Employment Contract under the Wagner
Act, 10 Fordham L. Rev. 14 (1941); George W.
Brooks, Stability Versus Employee Free Choice, 61
Cornell L. Rev. 344 (1976).

On the importance of collective agreement as
“generalized code of industrial self-government”:
Steelworkers v. Warrior & Gulf Navigation Co.,
363 U.S. 574, 580 (1960). It has also to be re-
minded that, pursuant to Section 301 Taft-Hartley
Act, Collective Agreements were made enforce-
able in Federal courts. See, extensively, David E.
Feller, A General Theory of the Collective Bargain-
ing Agreement, 61(3) California Law Review, 663
(1973); Clyde W. Summers, Collective Agreements
andthe Law of Contracts, 78 Yale L.J. 525 (1969).
Dissenting employees, besides the special pro-
tection below described, might only attempt to
promote the union decertification, eventually
creating a new majority group. On the decerti-
fication procedure, See generally Robert A. Gor-
man, Matthew W. Finkin, Labor Law Analysis and
Advocacy. Practice Commentary by Lawrence J.
Casazza and David A. Rosenfeld (2013), at 78-81.
NLRB v. Truitt Manufacturing Co., 351 U.S. 149
(1956) and NLRB v. Insurance Agents’ Interna-
tional Union, 361U.S. 477 (1960). For an extensive
comment, See Kenneth G. Dau-Schmidt, The
Story of NLRB v. Truitt Manufacturing Co. and
NLRB v. Insurance Agents’ International Union:
The Duty to Bargainin Good Faith, Laura J. Cooper,
Catherine L. Fisk (eds.), Labor Law Stories (2005),
at 107; Archibald Cox, The Duty To Bargain in Good
Faith, 71 Harv. L. Rev 1401 (1958).

NLRB v. Wooster Div. of Borg-Warner Corp., 356
U.S. 342, 349 (1958).

H.K. Porter Co.v. NLRB, 397 U.S.99 (1970); more
recently, Hardesty Co. v. Teamsters Local Union
373,336 N.L.R.B. 258, 264 (2001).

NLRB v. Am. Ins. Co., 343 U.S. 395, 404 (1952).
Ex-Cell-O Corp., 185 NLRB. 107 (1970).

See the persuasive answer by Julius G. Getman
and Thomas C. Kohler, The Common Law, Labor
Law, and Reality: A Response to Professor Epstein,
92(8) The Yale Law Journal 1415(1983), at 1422, to
Richard A. Epstein, A Common Law for Labor Rela-
tions: A Critique of the New Deal Labor Legislation,
92(8) YaleLaw Journal 1357 (1983): “The idea of the
collective agreement was also consistent with the
contract notions that had been developed over the

course of the century. The terms of the employment
agreement would continue to be privately set”.

153 For the early, broader interpretation of the mat-
ters subject to mandatory negotiation, See Ruth
Weyand, Majority Rule in Collective Bargaining,
45(4) Columbia Law Review 556 (1945).

154 See generally Robert A. Swift, NLRB And Manage-
ment Decision Making (1974); James B. Atleson,
Management Prerogatives, Plant Closings, andthe
NLRA, 11 N.Y.U. Rev. L. & Soc. Change 83 (1983).

155 Fibreboard Paper Prods. Corp. v. NLRB, 379 U.S.
203, 223 (1964), holding that subcontract or even
partial or total closing of business is out of manda-
tory bargaining matters; First Nat'l Maint. Corp. v.
NLRB, 452 U.S. 666, 676-77 (1981), stating that
investment decisions, financing decisions, adver-
tising decisions, or product design decisions are
left out of mandatory bargaining matter, because
“Congress had no expectation that the elected
union representative would become an equal
partner in the running of the business enterprise”.
Nonetheless, in the case of closing, the employer,
which does not have the duty to bargain on the
merits of the decision, may be placed upon the
duty to bargaining on the consequences of the
latter: United Food & Commercial Workers v.
NLRB, 519 F.3d 490, 495-96 (D.C. Cir. 2008).

156 Textile Workers Union v. Darlington Mfg. Co., 380
U.S. 263, 274-75: closing of a part of the business
may integrate an unfair labor practice only “if
motivated by a purpose to chill unionism in any of
the remaining plants of the single employer”. See
Anne Marie Lofaso, Talking Is Worthwhile: The
Role of Employee Voice in Protecting, Enhancing,
and Encouraging Individual Rights to Job Security
in a Collective System, 14 Employee Rights And
Employment Policy Journal 55 (2010).

™7 Ford Motor Co.v. NLRB, 441U.S. 488, 498 (1979);
Otis Elevator Co., 269 N.L.R.B. 891(1984), n. 5.

%8 NLRB v. Katz, 369 U.S. 736 (1962).

159 Recently, Carey Salt Co. v. NLRB, 736 F.3d 405
(5th Cir. 2013); Erie Brush & Manufacturing
Corp. v. NLRB, 700 F.3d 17 (D.C. Cir. 2012). For
an extensive comment, See David P. Twomey,
NLRA Impasse Cases: What'’s Right, What’s Not
Right and What Can Be Done About It, Labor Law
Journal 117(2014). See generally Ellen J. Dannin,
Legislative Intent and Impasse Resolution under
the National Labor Relations Act: Does Law Mat-
ter?, 15 Hofstra Lab. & Emp. L. J. 11(1998); Ellen
J. Dannin, Collective Bargaining, Impasse and the
Implementation of Final Offers: Have We Created
aRight Unaccompanied by Fulfillment, 19 U. TOL.
L. Rev. 41(1987); Frank H. Stewart and William
K. Engeman, Impasse, Collective Bargaining and
Action, U. Cin. L. Rev. 233 1970; George Schatzki,
The Employer's Unilateral Act-A Per Se Violation-
Sometimes, 44 Tex. L. Rev. 470 (1966).

60 Don Lee Distributors Inc., 322 N.L.R.B. 470 (1996).

161 See generally Dell Bush Johannesen, Lockouts:
Past, Present, And Future, 1964 Duke L.J. 257
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